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ntil recently, pre- and post-

U bankruptcy boards of directors
were typically populated

by a stalwart cadre of individuals

representing creditors who were

becoming equity holders and

whose main focus was on short-

term objectives rather than long-

term strategy. However, a trend is

developing to appoint situation-specific

independent directors to serve the best

interests of a company as a whole, not

merely the creditors individually.

Such a board ultimately plays a critical
role in maximizing stakeholder value,
which in the end benefits creditors
who have converted to shareholders.
The issues attendant to assembling
and recruiting these blue ribbon
boards is explored in this article.

Initially, the differences between
recruiting directors for financially
healthy companies versus those
emerging from bankruptcy must be
understood. Usually the former involves
seeking one or two directors when
vacancies arise, particularly if the

board is elected on a staggered basis.

Boards for post-bankruptcy companies,
however, are recruited in their entirety
and must be approved by the court in
toto. Prior to this submission, various
creditors have the final say in choosing
all or some of the individuals included
on the board slate. In a non-Chapter

11 company, the board's nominating
committee, acting as a proxy for all
stakeholders, puts directors on a ballot
for election at the annual meeting.

In contrast, the bankruptcy process
usually involves more-complex
negotiations among creditors and

the debtor to put together a slate of
directors. Moreover, desirable director
candidates are often understandably
reluctant to serve on a post-bankruptcy
board. Their fears abound. Will the
company stay healthy, or will it

revert to its old ways and be forced
into a second Chapter 11?7 Is the new
balance sheet sufficiently delevered?
Have the necessary strategic

reforms been instituted? Is the right
management team in place? These
are questions which, though carefully
considered by any potential director,

At least three months before a slate is
submitted to the court, a subcommittee of
creditors should be chosen to consider
retaining an executive search firm or other
impartial advisor with bankruptcy experience.

create particular apprehension
in a post-Chapter 11 context.

Deliberative Process

So what is the best strategy to pursue
in search of the ideal board for a
company emerging from bankruptcy?

Above all, ample time must be allocated
to the process, both in terms of hours
and of scheduling. At least three months
before a slate is submitted to the court,
a subcommittee of creditors should

be chosen to consider retaining an
executive search firm or other impartial
advisor with bankruptcy experience. A
written position description should be
developed that addresses three critical
categories of director qualifications:

An individual's professional

and industrial experience as it
relates to the needs of the company
going forward

A potential director's viability as

a member or chair of one or
more of the following board
committees: audit, compensation,
nominating/governance, and risk;
one individual must qualify as chair
or lead director

Diversity among board

members and demonstrated
ability as effective and collaborative
members of a board

With regard to the first category, a
post-bankruptcy company immediately
faces issues critical to its future. As
an example, it was determined that
when Reader's Digest emerged from
bankruptcy, board members needed
expertise in areas pertinent to the
specific challenges the company
faced. Reader's Digest sought to
transform itself from a traditional
print media entity to a digitally
focused one. Thus, someone steeped
in e-commerce and new media was
sought for board membership.

In addition, the company's cost
controls were in need of tightening, so
a director with a financial background
and previous expense oversight

was required. Given the company's
growing presence worldwide, those
involved in assembling the board

slate agreed that a professional with
substantial international credentials
should be recruited. The company
had also recently outsourced much of
its information technology functions
to India, so it was deemed wise to

find a director who had substantial
experience with offshore I.T. operations.

During the recruitment of the post-
rehabilitation board for FGIC (Financial
Guaranty Insurance Corporation),
different requirements from those

of Readers' Digest were paramount.
FGIC's case is the largest to date to

be brought before the New York State
Insurance Department (since combined
with the New York State Banking
Department to form the New York State
Department of Financial Services.)

FGIC is a monoline bond insurer that,
upon emergence, would not be writing
additional new policies. Instead, its
sole activity would be “running off” its
existing policies and paying creditors
in accordance with the approved

plan of rehabilitation. The process for
appointing new board members differed
from most cases in that management
worked with the rehabilitator and an
executive search firm to develop a
slate of candidates for the board.

Of necessity, the new board
included individuals with some or
all the following competencies:

* Knowledgeable in dealing with
highly complex transactions

e Some experience in
monoline insurance

o A CPA, preferably a partner of
a major accounting firm



